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J   U  D  G    M   E  N   T 

 

  The prosecution case, inter-alia, in brief, is that informant Smt. 

Besia Gour lodged an  ejahar in the Rakshasmari OP, under Dhekiajuli PS, 

alleging that accused Bubul Nath, with a false promise to marry her victim 

daughter, cohabited with her. Now, her victim daughter is seven months‟ 

pregnant and knowing this fact, the accused person had fled away.  

   

2.   After receiving the aforesaid ejahar, the I/C of Rakshasmari Out 

Post, made a GD Entry and on the basis of said GD Entry by forwarding the 

ejahar to O/C, Dhekiajuli Police Station for registering a case. Accordingly, the 

O/C of Dhekiajuli PS registered a case, bearing Dhekiajuli Police Station Case No. 

116/08 u/s 418/376 of IPC. During the period of investigation, the victim was got 

medically examined and produced before the Court for recording her statement 

u/s 164 CrPC by the Magistrate. After conclusion of investigation, the 

Investigating Officer submitted the Charge sheet against the accused u/s 

418/376 of IPC.  
 

 3.  After appearance of the accused, the learned Addl. Chief Judicial 

Magistrate, Sonitpur, Tezpur, committed the case to the learned Sessions Judge, 

Sonitpur, Tezpur and thereafter, the case was made over to this Court for 

disposal. Accordingly, this Court took up the trial of the case. Considering the 

materials available on case record and case diary, the charges were framed 

against the accused under Sections 376/417 of IPC. Then, the contents of 

charges were read over and explained to the accused, to which the accused 

pleaded not guilty and claimed to be tried.  

 

4.  In order to bring home the charges, the prosecution has examined 

as many as 8 (eight) PWs, including the informant and the victim girl. Then the 

accused has been examined u/s 313 CrPC. The pleas of the accused are of total 

denial and he has declined to adduce any defence evidence.   
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5.    Points for determination : 

 

(1) Whether the accused person, from seven months prior to 

15-04-2008, committed sexual intercourse with the victim girl without 

her consent and against her will with the pretext that he would marry 

her and thereby committed an offence u/s 376 of IPC  ? 

 

(2) Whether the accused person, during the same period, 

cheated the victim girl by deceiving her that you would marry her,  

and thereby committed an offence u/s 417 of IPC ? 

 

Discussions, decision and reasons thereof :- 

 

6.  I have carefully perused the evidence and the materials available 

on the case record. Heard argument of both sides. Now, let us examine the 

evidence of the PWs to decide the case at hand.  

 

7.  PW-1, Smt. Besia Gour, the informant –cum- mother of the victim 

girl, stated that she knows the accused Bubul. One day, about 2 / 2 ½ years 

back, the accused person took away her victim daughter and kept her for one 

month in the house of the accused. From the villagers, she came to know that 

the accused person had taken away her victim daughter. The accused person 

keept her victim daughter for one month and thereafter left her. Two months‟ 

later, after returning home, the victim daughter gave birth to a child and the 

victim daughter told that the child was born from accused Bubul. She wanted to 

give her in marriage to accused Bubul, but he refused to accept her.  

 

8.  PW-2, Sri Bikash Gour, the father of the victim girl, stated that he 

knows the accused person. The occurrence took place in the year, 2008. One 

day, in that year, his wife informed him that their victim daughter got pregnant. 

On being made enquiry by his wife, the victim daughter told that she got 

pregnant by accused Bubul Nath. Then, he along with the village headman went 

to the residence of accused to discuss with the father of the accused, but the 
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accused was found absent.  The father of the accused told that the marriage 

would be solemnised between the accused and the victim daughter after return 

of the accused. Then, after few days, the village headman advised him to lodge 

an ejahar. Subsequently, the victim daughter gave birth to a female child, who is 

now 2 / 2 ½ years old. The victim daughter is now staying with him. He does 

not know the actual age of the victim girl at the time of occurrence. Thereafter, 

his wife lodged this ejahar.  

 

9.  PW-3, the victim girl, stated that she knows the accused Bubul 

Nath, who loved her. She also loved him. Their love affairs continued for six 

years. Sometimes, the accused person calling her to the field, committed bad 

acts with her. As a result of which, she gave birth to a female child. She did not 

disclose this fact as because the accused asked her not to disclose it to anybody 

else, and the accused also promised to marry her. She informed the accused 

about her pregnancy and the accused person was saying her that he will marry 

her. The elder brother of the accused person knowing about her pregnancy, 

made attempt to abort her pregnancy, but her family members did not allow to 

do that. Then, her father called a village mel, but the accused person remaining 

absent in the village mel, she lodged this ejahar. Later on, her mother lodged the 

ejahar. Police sent her for medical treatment, produced before the court for 

recording her statement u/s 164 CrPC. After birth of the child, the accused 

person told her to take back her, who did not take. The accused is the father of 

her child.  

 

10.  PW-4, Dr. Jahanara Begum, the MO, stated that on 18-04-2008, 

she was working as Medical and Health Officer-1 at Kanaklata Civil Hospital, 

Tezpur. On that day, she examined the victim girl, in reference to Dhekiajuli PS 

Case No.116/08, being escorted and identified by C. No.410 Fatik Baruah. Upon 

examination, she found the following :  

    

 General examination :  

 

  Height – 156 cm, Weight – 45.6 kgs, Teeth – 14/14 



Page 5 of 12  

  There is no injury or mark of violence on her body or private 

parts. Clinically, she is 28 weeks pregnant.  

  X-ray examination was advised for determination of her age. 

Ultrasonography of whole abdomen was advised for confirmation of pregnancy.  

  Ultrasonography report – Normal inter uterine gestation with 27 

weeks 2 days fetus.  

 

 X-ray report :  

 

  Wrist joint – Closure of epiphysis of lower ends of left radius and 

ulna are complete.  

  Elbow joint – All epiphysis of the bones around the left elbow joint 

have fused with their respective shafts.  

  Iliac crest – Epiphysis of iliac crest has appeared but not fused.  

 

  Age of the person under investigation is above 18 years.  

 Inference :  

 The girl of above 18 years of age is pregnant with 28 weeks fetus.  

 

 Ext.1 is the Medical Report and Ext. 1(1) is her signature. Ext.2 is the X-

ray report and Ext.3 is the ultra sonographuy report along with the plate. 

 

11.  PW-5, Sri Mahendra Kr. Choudhury, a co-villager, stated that he 

knows both the parties of this case. There was a village mel in their village 

regarding pregnancy of the victim girl where the accused person told that he will 

keep the victim girl. As per the resolution of the village mel, the victim girl went 

to the house of the accused and staying there for some days, had voluntarily left 

the accused‟s house. Thereafter, the family members of the victim girl lodged 

this ejahar. Subsequently, the victim girl gave birth to a female child.  

 

12.  PW-6, Smt. Bogali Gour, a co-villager, stated that she knows both 

the parties of the case. One day, about five years ago, she heard about the 
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seven months‟ pregnancy of the victim daughter and in that matter, the accused 

person was involved.  

 

13.  PW-7, Diganta Kr. Barah, SI of Police (IO) stated that on 15-04-

2008, he was working as i/c Rakshasmari OP. On that day, ejahar being lodged 

by Besia Gour, making a GD entry, he himself took up the matter for 

investigation. Then, he rushed to the place of occurrence, recorded the 

statements of witnesses, including the victim girl, prepared a sketch map of the 

place of occurrence, got the victim girl medically examined and also recorded her 

statement through the Court. The accused person on being produced the 

anticipatory bail order, enlarged him on bail. He collected the injury report of the 

victim girl.  Thereafter, he laid charge-sheet u/s 418/376 IPC against the accused 

Bubul Nath. He forwarded the ejahar to Dhekiajuli PS for registration of a case. 

Ext.4 is the ejahar and Ext.4(1) is his signature with endorsement. Ext. 5 is the 

sketch map and Ext.5(1) is his signature thereon. Ext. 6 is the charge-sheet and 

Ext.6(1) is his signature thereon.   

 

14.  PW-8, Smt. MB Sarma, Judicial Magistrate, stated that on 18-04-

2008, she was working as Judicial Magistrate, 1st Class, Tezpur. On that day, she 

recorded 164 CrPC statement of the victim in her Court Chamber. After recording 

the statement, she read over the statement to the victim girl and she put her 

signature on the statement. She recorded the statement of the victim girl, as per 

direction given by the then i/c, Chief Judicial Magistrate, Sonitpur, Tezpur, vide 

order, dated 18-04-2008, who was escorted and identified by C. No.410 Fatik 

Baruah.  

 

  Ext.7 is the 164 CrPC statement of victim girl and Ext.7(1) is her 

signature and Ext.7(2) is the signature of the victim. Ext.8 is the GR case record, 

being GR case No.558/08. Ext.8(1) is her order, dated 18-04-2008 and Ext.8(2) 

is her signature.  

 

15.  It is not in dispute that the victim girl is a major, above 18 years 

of age.  
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Legal position :  

Offence u/s 376 IPC 

RAPE : 

16.  Section 375 IPC defines „rape‟ as under : 

 

  A man is said to commit “rape” who, except in the 

under circumstances falling under any of the six following 

descriptions : -  

  First – Against her consent 

  Secondly – Without her consent.  

  Thirdly – With her consent, when her consent has been 

obtained by putting her or any person in whom she is interested in 

fear of death or of hurt.  

  Fourthly – With her consent, when the man knows that 

he is not her husband, and that her consent is given because she 

believes that he is another man to whom she is or believes herself to 

be lawfully married.  

  Fifthly – With her consent, when, at the time of giving 

such consent, by reason of unsoundness of mind or intoxication or 

the administration by him personally or through another of any 

stupefying or unwholesome substance, she is unable to understand 

the nature and consequences of that to which she gives consent.  

 

  Sixthly – Without or without her consent, when she is 

under sixteen years of age.  

 

  To constitute an offence u/s 376 IPC, prosecution must 

prove the following essentials :  

   he had sexual intercourse with a woman ; (a) if the 

woman is below sixteen consent or willingness on her part would be 

irrelevant, except when the victim is his wife ; if the victim not united 

by wedlock with accused be sixteen or above, the Court is to find on 
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evidence that there was no willing participation or active consent on 

the part of the victim woman.   

 

17.   Here, PW-3, the victim girl, is the prime witness in this case. 

Her deposition is that there was love affairs between her and the accused 

person for six years. The accused person sometimes, called her to the field 

and committed bad acts with her. As a result, she became pregnant and gave 

birth to a female child. She did not disclose this fact to other people as 

because the accused asked her not to disclose the matter to anybody else and 

also made promise to get her married.  

 

   During cross-examination, this PW-3 stated that she did not go 

to the house of the accused person. The accused person calling her to the 

nearby field committed bad acts on her. She wanted to get married to the 

accused person. She went away with the accused person at night also 

because he (accused) called her. She also admitted that she had filed a 

maintenance case against the accused person. The accused person bringing 

her to the Court executed a marriage deed with her. She and her mother filed 

no objection affidavit for granting bail to the accused person when the 

accused filed petition for pre-arrest bail.  

 

  PW-1, mother of the victim girl, is a hearsay witness. During 

cross-examination, she stated that accused is her son-in-law, who got married 

her victim daughter, two years ago, prior to lodging of the ejahar.  

 

  PW-2, the father of the victim girl, is a hearsay witness. In 

cross-examination, this PW-2 stated that there was no love affairs between 

his victim daughter and the accused, whereas the victim (PW-3) herself stated 

that she had love affairs with the accused person for six years. Thus, both the 

vital witnesses have made contradictory statement each other on this material 

point.  

 

  PW-4, the MO found the victim pregnant with 28 weeks fetus.  
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  PW-5, a co-villager, does not support at all the prosecution 

version. This witness, who attended in the village mel, clearly stated that as 

per resolution of the village mel, the victim went to the house of the accused 

and remaining there for a few days, left the house of the accused, according 

to her own will.  

 

  PW-6 is a hearsay witness. He does not support at all the 

prosecution case.  

 

  PW-7, the IO, in his cross-examination stated that there was a 

complaint petition (Ext.A) field by the victim on 06-05-2006 before the learned 

Chief Judicial Magistrate in the case diary along with the ejahar (Ext.4).  

 

18.  From the above evidence on record, it is seen that there was a 

love affair between the victim (PW-3) and the accused person for six years 

and there was also sexual relationship between them as a result, the victim 

became pregnant and gave birth to a child. There is no evidence on record to 

show that the victim (PW-3) made any resistance to the accused in the 

commission of alleged rape. There is evidence on record to show that the 

victim and the accused executed a marriage deed.  It is true that the accused 

person committed sexual intercourse on the victim girl (PW-3), but that was 

with her consent.  

 

Offence under Section 417 IPC  :  

 

19.   Section 415 IPC defines „cheating‟ as under : 

 

   Whoever, by deceiving any person, fraudulently or dishonestly 

induces the person so deceived to deliver any property to any person, or to 

consent that any person shall retain any property, or would not do or omit if 

he were not so deceived, and which act or omission causes or is likely to 

cause damage or harm to that person in body, mind, reputation or property, 

is said to “cheat”,.  
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   In order to constitute an offence u/s 417 IPC, the prosecution 

must prove :  

 

(1) Deception of any person  

(2) 2 (a) Fraudulently or dishonestly inducing any person 

(i) to deliver any property or any person, or  

(ii) to consent with any person relating to any property ; 

or  

(b) Intentionally inducing that person to do which he 

would not do or omit to do, and that act or omission causes 

or is likely to cause damage or harm, to that person in body, 

mind, reputation or property.  

 

20.  Here, PW-3, the victim girl, deposed that the accused person 

committed sexual act on her with a promise to marry her, but subsequently, the 

accused person did not marry her. During cross-examination, this PW-3 stated that 

she had filed a maintenance case against the accused person demanding 

maintenance. She also stated that the accused person brought her to the Court and 

executed a marriage deed with her. Thus, it appears that the sexual intercourse by 

the accused with the victim (PW-3) was neither dishonest nor fraudulent. In this 

connection, the decision referred by the learned advocate for the accused reported in 

(2007) 2 GLR 147 may be referred.  

 

  PW-1, the mother of the victim, in her cross-examination, stated that 

the accused is her son-in-law. They got married two years ago prior to lodging of the 

ejahar.  

 

  PW-2 does not support the prosecution case.  

  PW-5, a neighbour, does not support at all the prosecution case. This 

PW-5 in cross-examination, stated that in the village mel, there was no resolution as 

to from whose side the victim was pregnant for seven months.  
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  PW-6 is a hearsay witness.  

  PW-7 is the IO.  

  PW-8 is a Judicial Magistrate.  

  

30.   In view of the above discussion and considering all aspect, I hold 

that prosecution has failed to prove the charges u/s 376/417 of IPC against the 

accused person, beyond all reasonable doubt. Hence, I acquit the accused 

person from the said offences, on benefit of doubt.  

 

31.   The accused person be set a liberty forthwith and his bail bond 

stands cancelled.  

 

32.   The case is disposed of accordingly.   

 

           Given under my hand and seal of this Court on this day, the 6th 

day of April, 2015.  

  

 

P.C. Kalita) 
Assistant Sessions Judge, 

Sonitpur : Tezpur. 
 
 
Dictated and corrected by me. 
  
(P.C. Kalita) 
Assistant Sessions Judge, 
Sonitpur : Tezpur. 
 
 
transcribed by me : 
   
     
(J. K Muru), Steno. 
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A  P  P   E   N  D   I   X 

Prosecution witnesses : 

 

PW-1     :   Smt. Besia Gour, informant 

 PW-2     :   Sri Bikash Gour 

 PW-3     :   The victim girl  

PW-4     :   Dr. Jahanara Begum, MO 

PW-5     :   Sri Mahendra Kr. Choudhury 

PW-6     :   Smt. Bogali Gour 

PW-7     :   Sri Dignata Kr. Borah, the IO 

PW-8     :   Smt. MB Sarma, Judicial Magistrate 

 

Defence Witness    : Nil  

Court Witness    : Nil 

 Prosecution Exhibits   :   

   

Ext.1   :  Medical Report 

Ext.2   :  X-ray Report 

Ext.3   :  Sonography Report 

  Ext.4   :   ejahar 

  Ext.5    :   Sketch map 

  Ext.6    :   Charge-sheet 

Ext.7    :   statement u/s 164 CrPC 

  Ext.8    :   GR case record 

 

Material  Exhibits    : Nil 

Defence Exhibit    : Nil 

Court Exhibit    : Nil 

Exhibit produced by witness  :  Nil 

  

(P.C. Kalita) 
Assistant Sessions Judge, 

Sonitpur : Tezpur. 
**** 


